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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )          PRELIMINARY ORDER
FOR TRANSFER NO. 5503 IN THE )   Note:This order became final on 4-17-00
NAME OF JACK OR JOHN VAN BEEK )    because no exceptions were filed. 
_______________________________ )

 This matter having come before the Idaho Department of Water Resources (the
“Department”) in the form of a protested application for transfer and the Department having
held a conference and a hearing in the matter, the hearing officer enters the following
Findings of Fact, Conclusions of Law and Preliminary Order:

FINDINGS OF FACT

1. On January 15, 1998, the Snake River Basin Adjudication (“SRBA”) court
issued a partial decree to John W. Van Beek as follows:

Identification. No: 36-02645
Source: Groundwater
Priority: February 6, 1958
Rate of diversion: 1.5 cubic feet per second (“cfs”)
Volume: 480 acre feet per annum (“AFA”)
Points of diversion: SE1/4NE1/4 Section 10, T9S, R16E, B.M.
Use: Irrigation
Place of use: 120 acres in parts of Section 10, T9S, R16E, B.M. Jerome 

County
(Note: The "1/4" designations will be omitted from subsequent legal descriptions
in this order).

2. On May 7, 1999, Jack or John Van Beek (“applicant”) filed Application for
Transfer No. 5503 (“application” or “T5503") with the Department proposing to change the
nature of use of a portion of water right no. 36-02645 from irrigation use to stockwater and
commercial use in order to enlarge an existing dairy.  More specifically, the applicant
proposed to change 0.17 cfs and 40.8 AFA of the right to be diverted year-round from a
new well to be drilled in the NWSW Section 6, T9S, R17E, B.M., Jerome County.  The
proposed place of use is within Section 6, T9S, R17E, B.M.  The application proposes a
dairy with a total of 660 milking cows.

3. On May 7, 1999, the applicant also filed Application for Transfer No. 5504
(“T5504") and Application for Transfer No. 5505 (“T5505") which together with T5503,
propose to divide water right no. 36-02645 into three parts.  T5504 proposes to change
0.09 cfs and 21.6 AFA of the water right to stockwater use for heifer corrals at the decreed
place of use.  T5505 proposes to use the remainder of the right for irrigation of 99.2 acres
within a permissible place of use of 520 acres at the present place of use and upon
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surrounding lands. 

4. The Department published notice of the applications.  T5503 was
subsequently protested by Colin Maxey and Valley View Subdivision.  T5504 and T5505
were not protested.

5. On February 17, 2000,  the Department conducted a hearing in the matter. 
The applicant was present and was represented by Robert E. Williams.  Protestant Colin
Maxey was present and represented himself.  Protestant Valley View Subdivision did not
appear at the hearing.

6. Issues identified by the protestants are as follows:

a. The proposed changes will injure protestant’s and other water rights.

b. The proposed changes will constitute an enlargement in use of the original
right.

c. The proposed changes are not in the local public interest.

d. The proposed changes are not consistent with the conservation of water
resources within the state of Idaho.

e. The right may have been forfeited.

7. Exhibits premarked, offered or accepted as a part of the record are as
follows:

a. Applicant’s Exhibit 1 - Livestock Confinement Operations - Water
Requirements and
Consumptive Use
Worksheet.

b. Applicant’s Exhibit 2 - Well Interference Analysis Van Beek Dairy #2
together with Well Driller’s Reports

c. Applicant’s Exhibit 3 - Van Beek Dairy Site Vicinity Plan

d. Applicant’s Exhibit 4 - Analysis of Water Right Transfer to Dairy

e. Applicant’s Exhibit 5 - Letter dated January 28, 2000 to Robert E.
Williams from Ronald L. Belliston

f. Applicant’s Exhibit 6 - Nutrient Management Plan (See Applicant’s
Exhibit 12 for a revised Nutrient Management
Plan)
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g. Applicant’s Exhibit 7 - Letters (3) dated January 28, 2000 from Arlo G.
Lott, Randy Larsen and Tom McKay, Jr.

h. Applicant’s Exhibit 8 - Amended Findings of Fact and Conclusions of
Law of Jerome County Planning and Zoning
Commission of Jerome County, Idaho

i. Applicant’s Exhibit 9 - Applicant’s Exhibit 9 - Findings of Fact and
Conclusions of Law of the Board of Jerome
County Commissions of Jerome County, Idaho

j. Applicant’s Exhibit 10 - Certificate of Mailing, subdivision plat and
responses to interrogatories

k. Applicant’s Exhibit 11 - Responses to interrogatories

l. Applicant’s Exhibit 12 - Revised Nutrient Management Plan

m. Protestant’s Exhibit A-1 - NOT OFFERED

n. Protestant’s Exhibit A-2 - Dairy Farm Waste Facility Inspection Report

o. Protestant’s Exhibit A-3 - Dairy Farm Waste Facility Inspection Report

p. Protestant’s Exhibit A-4 - Construction Inspection Report

q. Protestant’s Exhibit A-5 - NOT OFFERED

r. Protestant’s Exhibit A-6 - Soils Map

s. Protestant’s Exhibit A-7 - Description of Soils (5 pages)

t. Protestant’s Exhibit A-8 - NOT OFFERED

u. Protestant’s Exhibit A-9 - Letter dated January 25, 2000 to Colin Maxey
from James E. Stanton

v. Protestant’s Exhibit B-1 - City of Jerome - Area of Impact

w. Protestant’s Exhibit B-2 - NOT OFFERED

x. Protestant’s Exhibit B-3 - Jerome County Ordinance, As Amended -
Preamble

y. Protestant’s Exhibit B-4 - Chapter 2, Definition of Terms
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z. Protestant’s Exhibit B-5 - Clerk’s Certificate

aa. Protestant’s Exhibit B-6 - NOT OFFERED
ab. Protestant’s Exhibit B-7 - NOT OFFERED
ac. Protestant’s Exhibit B-8 - NOT OFFERED
ad. Protestant’s Exhibit B-9 - NOT OFFERED

ae. Protestant’s Exhibit B-10 - NOT OFFERED
af. Protestant’s Exhibit C-1 - NOT OFFERED
ag. Protestant’s Exhibit C-2 - NOT ADMITTED

ah. Protestant’s Exhibit D-1 - Copy of Water Right File 36-02645 and
Appendix 20A

ai. Protestant’s Exhibit D-2 - Copy of IDWR temporary file for T5503 (42
pages)

aj. Protestant’s Exhibit D-3 - NOT OFFERED
ak. Protestant’s Exhibit D-4 - NOT OFFERED
al. Protestant’s Exhibit E-1 - NOT OFFERED
am. Protestant’s Exhibit E-2 - NOT ADMITTED
an. Protestant’s Exhibit F-1 - NOT ADMITTED
ao. Protestant’s Exhibit F-2 - NOT ADMITTED
ap. Protestant’s Exhibit F-3 - NOT ADMITTED

aq. Protestant’s Exhibit G-1 - Proposed Watershed Reduction Plan For the
Mid-Snake River Basin of the Confined Feeding
Operations - Appendix A-2

ar. Protestant’s Exhibit G-2 - Natural Resources Conservation Service
Conservation Practice Standard - Code 590

as. Protestant’s Exhibit G-3 - IDAPA 02.04.14 - Rules Governing Dairy Waste
- Notice of Temporary and Proposed Rule

at. Protestant’s Exhibit G-4 - NOT OFFERED

au. Protestant’s Exhibit G-5 - Table 27.  Load Allocation Table for the
Confined Animal Feeding Operation Industry

av. Protestant’s Exhibit G-6 - NOT OFFERED
aw. Protestant’s Exhibit G-7 - NOT OFFERED
ax. Protestant’s Exhibit G-8 - NOT ADMITTED
ay. Protestant’s Exhibit G-9 - NOT OFFERED
az. Protestant’s Exhibit G-10 - NOT OFFERED
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ba. Protestant’s Exhibit G-11 - NOT OFFERED

bb. Protestant’s Exhibit G-12 - Idaho Waste Management Guidelines for
concentrated Animal Feeding Operations - 1987
(4 pages)

bc. Protestant’s Exhibit G-13 - University of Idaho - Current Information Series
No. 872, 873 and 874

bd. Protestant’s Exhibit G-14 - IDAPA Rules 16.01.16 - Rules for Nutrient
Management

be. Protestant’s Exhibit H-1 - NOT ADMITTED
bf. Protestant’s Exhibit H-2 - NOT ADMITTED
bg. Protestant’s Exhibit H-3 - NOT OFFERED

bh. Protestant’s Exhibit I-1 - Jerome County Comprehensive Plan - Existing
Land Use - Figure V.A-1

bi. Protestant’s Exhibit I-2 - Jerome County Comprehensive Plan - Existing
Land Use - Figure V.A-2

bj. Protestant’s Exhibit I-3 - Aerial Photograph

bk. Protestant’s Exhibit I-4 - Aerial Photograph

bl. Protestant’s Exhibit I-5 - 3 photographs

bm. Protestant’s Exhibit I-6 - 3 photographs

bn. Protestant’s Exhibit I-7 - Jerome County Tax and Acre Map

bo. Protestant’s Exhibit I-8 - Dairy Site Plan

bp. Protestant’s Exhibit J-1 - NOT ADMITTED
bq. Protestant’s Exhibit J-2 - NOT OFFERED
br. Protestant’s Exhibit J-3 - NOT OFFERED
bs. Protestant’s Exhibit J-4 - NOT OFFERED
bt. Protestant’s Exhibit J-5 - NOT OFFERED
bu. Protestant’s Exhibit J-6 - NOT OFFERED
bv. Protestant’s Exhibit J-7 - NOT OFFERED
bw. Protestant’s Exhibit J-8 - NOT OFFERED
bx. Protestant’s Exhibit J-9 - NOT OFFERED
by. Protestant’s Exhibit J-10 - NOT OFFERED



ORDER - Pg 6

bz. Protestant’s Exhibit J-11 - Letter dated March 13, 1990 to Governor Cecil
Andrus from Richard P. Donovan with enclosure

ca. Protestant’s Exhibit K-1 - USGS - National Water-Quality (NAWQA)
Program - Upper Snake River Basin Study Unit

cb. Protestant’s Exhibit K-2 - USGS - Estimated Water Use at Dairy Farms in
Gooding, Jerome and Twin Falls Counties,
Idaho, 1990-93

cc. Protestant’s Exhibit K-3 - NOT OFFERED
cd. Protestant’s Exhibit K-4 - NOT OFFERED
ce. Protestant’s Exhibit K-5 - NOT OFFERED
cf. Protestant’s Exhibit K-6 - NOT OFFERED
cg. Protestant’s Exhibit L-1 - NOT OFFERED
ch. Protestant’s Exhibit L-2 - NOT OFFERED
ci. Protestant’s Exhibit L-3 - NOT OFFERED
cj. Protestant’s Exhibit L-4 - NOT OFFERED
ck. Protestant’s Exhibit L-5 - NOT OFFERED
cl. Protestant’s Exhibit L-6 - NOT OFFERED
cm. Protestant’s Exhibit M-1 - NOT OFFERED
cn. Protestant’s Exhibit M-2 - NOT OFFERED
co. Protestant’s Exhibit M.3 - NOT ADMITTED

cp. Protestant’s Exhibit M.4 - Watershed Protection Plan/Environmental
Assessment - Accelerated Land Treatment for
Water Quality - Scott’s Pond Watershed -
Jerome County, Idaho - March 1999

8. The dairy site to be enlarged is located about 3 miles south of Jerome,
Idaho.   The site is presently being used to feed 350 heifers, but has been operated as a
dairy in the past with 360 milking cows.   The applicant now proposes to increase the
capacity of the dairy to 660 milking cows by utilizing two new corrals of a total size of 700' x
405'.

9. The Department of Agriculture has approved a Nutrient Management Plan for
the proposed dairy enlargement.  (See applicant’s Exhibit 12).

10. Jerome County Planning and Zoning Commission has approved the
proposed dairy enlargement up to 660 milking cows.

11. The feed for the dairy cattle will be purchased locally and the economic
impact of the enlarged dairy is estimated to be in excess of 1.5 million dollars annually.

12. Berms have been built to prevent wastewater from running into surface water
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canals in the area.  The applicant does not plan to spray wash his cows in order to
conserve water.  Neighbors have agreed to take solid waste generated by the dairy.

13. The rate of diversion, consumptive use and total volume of water diverted
under T5503 will not be larger after the transfer than before the transfer.  (See Applicant’s
Exhibit 4).

14. The applicant proposes to remove groundwater from about 13.6 acres of
irrigated land located as follows:

SWNE - 12.6 acres
SENE -    1.0  acre

Shares of surface water from the North Side Canal Company have not been assigned to
this land.

  15. Using an average annual pumping rate of 0.056 cfs, which is the continuous
diversion rate to provide the required annual volume of water for T5503, and a pumping
period of 80 days, the estimated drawdown in a well 1/4 mile distant from the dairy wells is
0.07 feet.  Using a maximum pumping rate of 0.17 cfs for 12 days, the estimated
drawdown in a well 1/4 mile distant from the dairy wells could not be detected.  (See
Applicant’s Exhibit 2).

16. Power records show that the following approximate volumes of water have
been pumped from the well used for water right no. 36-02645 during the years of record
shown below:

YEAR ENERGY USE DIVERSION VOLUME
KWH    AF

1998 1,160      4
1997        0      0
1996        0      0
1995      40      0
1994          42,600  142

17. Monitoring of nitrates in wells in the vicinity of the Van Beek dairy from 1991
to 1994 show a nitrate concentration of less than 3 milligrams per liter.  Monitoring of the
same wells from 1995 to 1998 does not show any major increase in nitrate concentration.

18. The protestant is concerned that the dairy is too close to domestic wells,  that
there are too many dairy cows in the area, that there will be an enlargement in use and that
there is a great potential for the dairy operations to adversely affect water quality and the
overall environment.  The protestant believes the application is not in the local public
interest.
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19. The protestant did not show that the proposal of the applicant under T5503
will injure other water rights, will enlarge the use of water, is not in the local public interest or
is not consistent with the conservation of water resources within the state of Idaho.

CONCLUSIONS OF LAW

1.   Section 42-222, Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall examine all
the evidence and available information and shall approve the change in
whole, or in part, or upon conditions, provided no other water rights are
injured thereby, the change does not constitute an enlargement in use of the
original right, and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public interest as
defined in section 42-203A(5), Idaho Code; ....

2. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use and will be consistent with principles of conservation of the water of
the state of Idaho.

3. Both the applicant and the protestant have the responsibility of coming
forward with evidence regarding matters of public interest of which they are each most
cognizant.

4. The applicant has the ultimate burden of persuasion for all of the criteria of
Section 42-222, Idaho Code.

5. Nitrate data show that there has been low level impact to the groundwater in
the general area around the Van Beek dairy.

6. The changes proposed in T5503 will not injure other water rights.

7. The changes proposed in T5503 do not constitute an enlargement in use of
the original right.

8. The proposed changes for the use of water are reasonably efficient uses of
water for a dairy within the area and are consistent with the local public interest and
conservation of water resources within the state of Idaho.

9. The Department should approve the application with certain conditions.

10. IDAPA Rule 37.01.01702 (Procedure Rule 702) provides that the hearing
officer can issue a default order for failure of a party to appear at a hearing and to exclude
the party in default from further participation in the contested matter.
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ORDER

IT IS THEREFORE, hereby ORDERED that the protest of Valley View Subdivision
is SET ASIDE for failure to appear at the hearing.

IT IS FURTHER, hereby ORDERED that Application for Transfer No. 5503 in the
name of John Van Beek is APPROVED subject to the following conditions:

1. The right holder shall design and construct the dairy facility in a manner that it
is capable of complying with the requirements of the Division of
Environmental Quality of the Idaho Department of Health and Welfare and of
the Idaho Department of Agriculture.  Prior to diverting water under this
approval, the right holder shall provide evidence to the Department that it has
met compliance requirements.

2. Prior to diversion of water under this approval, the right holder shall install
totalizing measuring devices on the new point of diversion in Section 6 and
on the well located in SE1/4NE1/4 Section 10, T9S, R16E, B.M.  The right
holder shall measure and annually report to the Department the amount (cfs
and AFA) of water diverted under this transfer and any other portions of the
right.  The Director, however, may require more frequent measuring and
reporting.

3. The place of commercial use authorized by this transfer includes land upon
which wastewater may be applied for irrigation purposes to satisfy water
quality requirements.  Water diverted under this approval shall not be used
for irrigation unless the water is first beneficially used in the dairy as
authorized by this transfer.  The dairy is located in the N1/2SW Section 6,
T9S, R17E, B.M.

4. The total instantaneous diversion of water from all points of diversion under
transfer 5503 shall not exceed 0.17 cfs nor an annual volume of 40.8 AF.

5. The land which no longer be will irrigated with groundwater is described as
follows:

Section 10, T9S, R16E, B.M.
SWNE - 12.6 acres
SENE  -      1 acre

6. The right holder shall comply with the drilling permit requirements of Section
42-235, Idaho Code.

7. Prior to use of water under this approval,  the dairy operation shall comply
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with applicable county zoning ordinances.               

8. The right holder shall accomplish the change authorized by this transfer within
one (1) year of the date of this approval.

9. Failure of the right holder to comply with the conditions of this transfer is
cause for the Director to rescind approval of the transfer.

Signed this 27th  day of March , 2000.

                                           --/S/--
                                  L. GLEN SAXTON
                                  Hearing Officer


